Office of Thrift Supervision, Treasury

Federal savings association’s invest-
ment in these types of real estate
loans.

(2) Functional equivalent of lending. To
qualify as the functional equivalent of
a loan:

(i) The lease must be a net, full-pay-
out lease representing a non-cancelable
obligation of the Ilessee, notwith-
standing the possible early termination
of the lease;

(ii) The portion of the estimated re-
sidual value of the property relied upon
by the lessor to satisfy the require-
ments of a full-payout lease must be
reasonable in light of the nature of the
leased property and all relevant cir-
cumstances so that realization of the
lessor’s full investment plus the cost of
financing the property depends pri-
marily on the creditworthiness of the
lessee, and not on the residual market
value of the leased property; and

(iii) At the termination of a financ-
ing lease, either by expiration or de-
fault, property acquired must be lig-
uidated or released on a net basis as
soon as practicable. Any property held
in anticipation of re-leasing must be
reevaluated and recorded at the lower
of fair market value or book value.

(d) General leasing. Pursuant to sec-
tion 5(c)(2)(C) of the HOLA, a Federal
savings association may invest in tan-
gible personal property, including vehi-
cles, manufactured homes, machinery,
equipment, or furniture, for the pur-
pose of leasing that property. In con-
trast to financing leases, lease invest-
ments made under this authority need
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not be the functional equivalent of
loans.

(e) Leasing salvage powers. If, in good
faith, a Federal savings association be-
lieves that there has been an unantici-
pated change in conditions that threat-
ens its financial position by signifi-
cantly increasing its exposure to loss,
it may:

(1) As the owner and lessor, take rea-
sonable and appropriate action to sal-
vage or protect the value of the prop-
erty or its interest arising under the
lease;

(2) As the assignee of a lessor’s inter-
est in a lease, become the owner and
lessor of the leased property pursuant
to its contractual right, or take any
reasonable and appropriate action to
salvage or protect the value of the
property or its interest arising under
the lease; or

(3) Include any provisions in a lease,
or make any additional agreements, to
protect its financial position or invest-
ment in the circumstances set forth in
paragraphs (e)(1) and (e)(2) of this sec-
tion.

§560.42 State and local government
obligations.

(a) What limitations apply? Pursuant
to HOLA section 5(c)(1)(H), a Federal
savings association (‘‘you’’) may invest
in obligations issued by any state, ter-
ritory, possession, or political subdivi-
sion thereof (‘‘governmental entity’’),
subject to appropriate underwriting
and the following conditions:

Aggregate limitation Per-issuer limitation

(1) General obligations

(2) Other obligations of a governmental entity (e.g., revenue
bonds) that hold one of the four highest investment grade
ratings by a nationally recognized rating agency or that are
nonrated but of investment quality.

(3) Obligations of a governmental entity that do not qualify
under any other paragraph but are approved by your Re-
gional Director.

None.
10% of total capital.

As approved by your Regional
Director

10% of total capital.

(b) What is a political subdivision? Po-
litical subdivision means a county, city,
town, or other municipal corporation,
a public authority, or a publicly-owned
entity that is an instrumentality of a
state or a municipal corporation.

(c) What is a general obligation of a
state or political subdivision? A general

obligation is an obligation that is guar-
anteed by the full faith and credit of a
state or political subdivision that has
the power to tax. Indirect payments,
such as through a special fund, may
qualify as general obligations if a state
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or political subdivision with taxing au-
thority has unconditionally agreed to
provide funds to cover payments.

(d) What is appropriate underwriting
for this type of investment? In the case of
a security rated in one of the four high-
est investment grades by a nationally
recognized rating agency, your assess-
ment of the obligor’s credit quality
may be based, in part, on reliable rat-
ing agency estimates of the obligor’s
performance. For all other securities,
you must perform your own detailed
analysis of credit quality. In doing so,
you must consider, as appropriate, the
interest rate, credit, liquidity, price,
transaction, and other risks associated
with the investment activity and de-
termine that such investment is appro-
priate for your institution. You must
also determine that the obligor has
adequate resources and willingness to
provide for all required payments on
its obligations in a timely manner.

[66 FR 65826, Dec. 21, 2001]

§560.43 Foreign
ments.

Pursuant to HOLA section 5(c)(4)(C),
a Federal savings association may
make foreign assistance investments in
an aggregate amount not to exceed one
percent of its assets, subject to the fol-
lowing conditions:

(a) For any investment made under
the Foreign Assistance Act, the loan
agreement shall specify what con-
stitutes an event of default, and pro-
vide that upon default in payment of
principal or interest under such agree-
ment, the entire amount of out-
standing indebtedness thereunder shall
become immediately due and payable,
at the lender’s option. Additionally,
the contract of guarantee shall cover
100% of any loss of investment there-
under, except for any portion of the
loan arising out of fraud or misrepre-
sentation for which the party seeking
payment is responsible, and provide
that the guarantor shall pay for any
such loss in U.S. dollars within a speci-
fied reasonable time after the date of
application for payment.

(b) To make any investments in the
share capital and capital reserve of the
Inter-American Savings and Loan
Bank, a Federal savings association
must be adequately capitalized and

assistance invest-
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have adequate allowances for loan and
lease losses. The Federal savings asso-
ciation’s aggregate investment in such
capital or capital reserve, including
the amount of any obligations under-
taken to provide said Bank with re-
serve capital in the future (call-able
capital), must not, as a result of such
investment, exceed the lesser of one-
quarter of 1% of its assets or $100,000.

§560.50 Letters of credit and other
independent undertakings—author-
ity.

A Federal savings association may
issue letters of credit and may issue
such other independent undertakings
as are approved by OTS, subject to the
restrictions in §560.120.

[64 FR 46565, Aug. 26, 1999]

§560.60 Suretyship and guaranty.

Pursuant to section 5(b)(2) of the
HOLA, a Federal savings association
may enter into a repayable suretyship
or guaranty agreement, subject to the
conditions in this section.

(a) What is a suretyship or guaranty
agreement? Under a suretyship, a Fed-
eral savings association is bound with
its principal to pay or perform an obli-
gation to a third person. Under a guar-
anty agreement, a Federal savings as-
sociation agrees to satisfy the obliga-
tion of the principal only if the prin-
cipal fails to pay or perform.

(b) What requirements apply to
suretyship and guaranty agreements
under this section? A Federal savings as-
sociation may enter into a suretyship
or guaranty agreement under this sec-
tion, subject to each of the following
requirements:

(1) The Federal savings association
must limit its obligations under the
agreement to a fixed dollar amount and
a specified duration.

(2) The Federal savings association’s
performance under the agreement must
create an authorized loan or other in-
vestment.

(3) The Federal savings association
must treat its obligation under the
agreement as a loan to the principal
for purposes of §§560.93 and 563.43 of
this chapter.

(4) The Federal savings association
must take and maintain a perfected se-
curity interest in collateral sufficient
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